






















Seniority

Disparities in pay are usually legally 
permitted if the rationale for those disparities 
is seniority, or the length of time an individual 
has worked for the organization.

There are many advantages to tenure-based
advancement programs. If consistent across
an organization, seniority-based promotions
are objective, and employees can be 
con�dent of predictable pay increases during 
their time with the company. Such programs 
often cultivate a strong sense of loyalty 
among employees, which can reduce sta� 
turnover. Tenure-based advancement also 
reduces the potential for favoritism or 
nepotism.

However, seniority isn�t a perfect metric.
Without performance-based incentives, 
there is little reason for employees to work 
harder than necessary, which can adversely 
a�ect company performance over time. 
Genuinely talented and driven employees 
may also �nd the lack of performance-based 
incentives discouraging, which can lead to 
decreased productivity or increased turnover 
if they seek more ful�lling roles elsewhere.

If the compensation structure of your 
organization is based on tenure, it should 
follow that the highest-paid employees will be 
those who have been with the company the 
longest.

However, if there are instances in which 
employee compensation does not appear to 
be correlated with seniority, then the 
a�rmative defenses of merit and/or the 
quantity or quality of production may apply 
instead. 

Merit

Arguably the most ambiguous factor in
determining whether pay di�erentials are
considered legal is merit.

Many workplaces and organizations like to 
see themselves as true �meritocracies,� in 
which an employee�s talent and contributions 
to broader goals are the sole basis for 
professional advancement. This idea is 
particularly prevalent among technology 
�rms in Silicon Valley.

Unfortunately, this is rarely�if ever�the case.

Research shows that, in many instances,
workplaces that believe themselves to be true
meritocracies often exhibit and perpetuate 
the same biases that proactive, progressive 
hiring policies are designed to mitigate and 
prevent. Emilio J. Castilla, a professor of 
management at MIT�s Sloan School of 
Management, calls this the �paradox of 
meritocracy.�
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Quantity or quality of 
production

Another factor that can be used as legal
justi�cation for di�erences in compensation 
isthe quantity or quality of production.

In terms of objectivity, quantity of production
is easier to justify. If one employee routinely
exceeds expectations in terms of their 
workload while another merely meets those 
same expectations, di�erences in pay can 
often be legally justi�ed. This argument 
essentially boils down to the fact that 
employees who work, say, twice as hard as 
their peers are justi�ed in receiving higher 
compensation than those who do only the
bare minimum.

Quality of production typically refers to the
standard of an employee�s work. While this
metric may be more subjective than quantity 
of production, especially in knowledge-based 
work that isn�t necessarily measured in terms 
of raw output, it can still be used to justify 
disparities in pay from one employee to 
another.

One of the �rst questions to ask when
evaluating pay gaps from the perspective of
quantity or quality of production is whether
employees� individual responsibilities have
changed over time within the scope of the
same role. Have some employees� duties
evolved over time, even though they�ve kept
the same title? If so, this may be an indication
that employees who should have received an 
increase in compensation, seniority, or both
have been unfairly overlooked��intentionally
or otherwise. 

Another consideration to factor into your
analysis is whether employees within the 
same role group are receiving similar 
performance reviews yet di�erent pay. If both 
are meeting or exceeding their role 
expectations, yet compensation di�ers 
signi�cantly, that could be evidence of implicit 
or explicit bias in action.

If you�ve identi�ed disparities in 
compensation that seem particularly unfair or 
that can�t be legally justi�ed using the 
a�rmative defenses above, you�ll need to �ag 
and prepare to act upon them.



Now it�s time to take action to rectify any 
unfair and potentially illegal disparities in 
compensation. This step can be broken down 
into short-term decisions and long-term 
decisions.

Correcting pay di�erentials 
in the short term

Any disparities in compensation that are 
either illegal or legally ambiguous should be 
your top priority.

If two employees are being compensated
di�erently for substantially similar work, 
federal law prohibits employers from 
reducing the pay of the higher-paid 
employee; the lower-paid employee�s 
compensation should be increased
to match instead.

One way to address disparities in pay in a 
proactive way that minimizes employee
confusion is to make information surrounding
compensation transparent and visible to all
employees. Transparency as a cultural value 
can take time to cultivate, particularly in 
workplaces in which competition is either 
part of the business or actively encouraged, 
such as sales. However, many companies 
believe that greater transparency in the 
workplace translates into long-term success, 
and transparency surrounding compensation 

is becoming less of a workplace taboo. 
Transparency has also been shown to 
correlate strongly with overall employee 
happiness as well as signi�cantly reduced 
stress in the workforce.

If your analysis has revealed that certain 
groups are typically restricted to 
lower-paying roles and/or job levels, you 
should evaluate your current hiring policies to 
increase representation in high-level roles. 
Social image-sharing service Pinterest 
pursued this approach when, in 2015, it set 
annual, publicly visible hiring goals designed 
to increase diversity�an approach that has 
had a signi�cant, positive impact over the 
past  �ve years.

In 2015, 19% of Pinterest�s engineering 
personnel were women. In 2019, that �gure 
stood at 25%. Similarly, just 3% of Pinterest�s 
total workforce belonged to an 
underrepresented minority in 2015, 
compared to 10% in 2019, including 7% of all 
engineers. While Pinterest has yet to publish 
data on the percentage of its workforce that 
identi�es as transgender or trans nonbinary, 
the company published a public guide to 
support employee gender transition in 
November 2019, becoming one of the �rst 
major tech companies to do so.

Taking action to correct 
unfair pay disparities
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Google�s resources on identifying bias in 
the workplace are an excellent starting 
point for executives and hiring managers 
seeking to understand and mitigate the 
impact of bias in their workplaces.

The company�s Bias Busting @ Work 
presentation is a strong primer for why 
bias training is so important, and its Work 

Facilitator guide o�ers detailed, 
step-by-step instructions on how to 
create and deliver the Bias Busting course 
within your own organization. Google 
adapted its Bias Busting @ Work program 
from materials developed by the Ada 
Initiative, which has trained thousands of
people to recognize and combat bias.
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Be prepared
Change your language, listen 
positively, set goals to reduce 
unconscious bias

Be visible
Join a group, get a 
sticker, wear a t-shirt

Bring it up
Share articles and stories, 
start conversations to 
educate others

WAYS BYSTANDERS TAKE ACTION






